
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/10/18 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC16-01455 
CASE NAME: ORTIZ  VS.  S.A. FRESH 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY S.A. FRESH ENVIRONMENT, SCHLOMO ABARGEL 
* TENTATIVE RULING: * 
 
Defendant S.A. Fresh-Environment (“SA”) moves for summary adjudication of Plaintiff Byron 
Ortiz (“Ortiz”)’s causes of action for wrongful termination in violation of Labor Code sections 
1102.5 and 98.6 and wrongful termination in violation of public policy.  Ortiz asserts that he was 
wrongfully terminated as a result of making complaints that he was not paid all the wages he 
was owed.   

“The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.”  (Code of Civil Procedure (“CCP”) § 437c(c).)  “A defendant or cross-defendant 
has met his or her burden of showing that a cause of action has no merit if the party has shown 
that one or more elements of the cause of action, even if not separately pleaded, cannot be 
established.”  (Id. at subd. (p)(2).) 

In his seventh cause of action, Ortiz alleges a violation of Labor Code sections 98.6 and 1102.5.   

Labor Code section 98.6, subdivision (a) provides as follows:  

A person shall not discharge an employee or in any manner discriminate, 
retaliate, or take any adverse action against any employee or applicant for 
employment because the employee . . . made a written or oral complaint that he 
or she is owed unpaid wages . . . 

The provisions of Labor Code section 1102.5, subdivision (a) are similar: 

An employer . . . shall not make, adopt, or enforce any rule, regulation, or policy 
preventing an employee from disclosing information to a government or law 
enforcement agency . . . if the employee has reasonable cause to believe that the 
information discloses a violation of state or federal statute, or a violation of or 
noncompliance with a local, state, or federal rule or regulation . . . 

As to his eighth cause of action, Ortiz alleges wrongful termination in violation of public policy.  
“The elements of a claim for wrongful discharge in violation of public policy are (1) an employer-
employee relationship, (2) the employer terminated the plaintiff’s employment, (3) the 
termination was substantially motivated by a violation of public policy, and (4) the discharge 
caused the plaintiff harm.”  (Yauv. Allen (2014) 229 Cal.App.4th 144, 154.) 

Each of these causes of action requires a showing of an employment relationship.  SA argues 
there was no valid employment relationship because it is undisputed that Ortiz obtained 
employment through the use of an invalid Social Security card.  (See Plaintiff’s Response to 
Defendant’s Separate Statement of Undisputed Material Facts (“UMF”) 1.)  Ortiz argues that his 
claims are nevertheless protected under Government Code section 7285, subdivision (a), which 
provides that “[a]ll protections, rights, and remedies available under state law, except any 
reinstatement remedy prohibited by federal law, are available to all individuals regardless of 
immigration status who . . . have been employed[] in this state.”     



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/10/18 

 
 

- 2 - 

However, based on the holding in Salas v. Sierra Chemical Company (2014) 59 Cal.4th 407 
(“Salas”), the Court finds that Ortiz’s causes of action are preempted.  In Salas, the plaintiff sued 
his former employer under the California Fair Employment and Housing Act, alleging that the 
employer failed to reasonably accommodate his physical disability and refused to rehire him in 
retaliation for having filed a workers’ compensation claim.  (Id. p. 414.)  Thereafter, the employer 
learned information suggesting that the plaintiff gained employment through the use of another 
man’s Social Security information.  (Id.)   

In determining whether the defendant employer’s motion for summary judgment should be 
granted, the Supreme Court considered whether federal immigration law preempts California’s 
Senate Bill No. 1818 (codified in Gov. Code § 7285).  (Salas, supra, 59 Cal.4th at pp. 423-24.)  
Federal law states that “[i]t is unlawful for a person or other entity . . . to continue to employ the 
alien in the United States knowing the alien is (or has become) an unauthorized alien with 
respect to such employment.”  (8 U.S.C. § 1324(a)(2).)   

The Supreme Court held that Senate Bill No. 1818 is not preempted to the extent it applies to 
the period of time where the employer was unaware that the worker was ineligible to work 
(prediscovery period), but that preemption did apply to the period where the worker was known 
to be ineligible (postdiscovery period).  (Salas, supra, 59 Cal.4th at pp. 425-27.)  The Court 
reasoned “that any state law award that compensates an unauthorized alien worker for loss of 
employment during the postdiscovery period directly conflicts with the federal immigration law 
prohibition against continuing to employ workers whom the employer knows are unauthorized 
aliens.”  (Id. at p. 424.)  “Such an award would impose liability on the employer for not 
performing an act (continuing to employ a worker known to be an unauthorized alien) expressly 
prohibited by federal law.”  (Id.) 

Here, it is undisputed that SA was aware that Ortiz gained employment through the use of an 
invalid social security card prior to his termination.  (See UMF 3.)  Therefore, Ortiz’s 
employment was ended during the postdiscovery period.  Ortiz is unable to claim protection 
under California law for the termination of his employment because allowing him to do so would 
impose liability on SA for not performing an act that is prohibited by federal law.   

For the foregoing reasons, the motion for summary adjudication of the seventh and eighth 
causes of action is granted. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01455 
CASE NAME: ORTIZ  VS.  S.A. FRESH 
SPECIALLY SET HEARING ON: FURTHER CMC/TRIAL SETTING CONFERENCE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Appearance Required.  
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 3.  TIME:  9:00   CASE#: MSC16-02305 
CASE NAME: SANCHEZ VS. CARDOZA M.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MARY CARDOZA M.D. 
* TENTATIVE RULING: * 
 
Continued to January 10, 2019 at 9:00 a.m. per October 2, 2018 minute order. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01237 
CASE NAME: CLARK VS. CALTRANS 
HEARING ON MOTION TO APPOINT BARBARA FELIX AS SUCCESSOR IN INTEREST 
FILED BY RONNIE CLARK 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01357 
CASE NAME: NICOLE LANHAM VS. PLAINS ALL AMERICAN 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY NICOLE LANHAM, CHRISTOPHER  LANHAM 
* TENTATIVE RULING: * 
 
 Plaintiffs Christopher and Nicole Lanham’s motion for leave to file a Second Amended 
Complaint is granted in part and denied in part.  The motion is granted as to Defendant Fritz 
Lanphere and denied as to Defendant Plains All American Pipeline, L.P.    
  
 There is a very liberal standard for amendment of pleadings.  “Liberality in permitting 
amendment is the rule.”  See Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 1227; 
Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 488-489.  A court is rarely justified in 
refusing a party’s request for leave to amend its complaint because to do so would undermine 
the well-known policy of deciding cases based upon their merits.  If the refusal to grant leave to 
amend also results in a party being deprived of a right to assert a meritorious cause of action, 
then it is not only error, but an abuse of discretion.  See California Casualty General Insurance 
Co. v. Superior Court (1985) 173 Cal.App.3d 274, 278.   
 
AS TO DEFENDANT FRITZ LANPHERE 
  
 Plaintiffs point to two pieces of evidence that justify an allegation of malice, fraud, or 
oppression under CCP Section 3294(c):  (1) knowing and intentional illegal actions by Lanphere 
when he made an unsafe U-turn across a painted traffic island directly into the westbound lane, 
and (2) Lanphere produced a power point presentation to his employer (subject to protective 
order) in which he admitted his dangerous conduct and that it was done knowingly and 
consciously.  Despite his collision with Plaintiff caused by his own admitted conscious disregard 
for causing a catastrophic accident, Lanphere is seen in the video, caring only about what 
consequences he might face from his employer for the accident.   
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 Defendants oppose the motion on several grounds.  First, a known violation of traffic law 
is insufficient for pleading punitive damages.  This is too broad a standard, since any driver who 
knows that he or she is violating the traffic laws (no matter how minor) would be able to plead 
punitive damages.  Second, there is no information that would establish intent to make the road 
unsafe by Lanphere.  Third, the fact that Lanphere provided a presentation regarding the 
incident for his employer (and in the course thereof did not show the appropriate feelings) 
cannot establish malice at the incident itself. 
 
 As a general rule, punitive damages may not be awarded if the defendant’s conduct 
amounted to mere negligence.  In other words, simply acting carelessly or unreasonably will not 
subject a defendant to punitive damages.  Instead, the type of behavior that is required to 
subject a defendant to punitive damages has different names, but is generally referred to as:  
“conduct intended by defendant to cause injury”; “despicable conduct;” “despicable conduct that 
subjects a person to cruel and unjust hardships” or “conduct carried on by defendant with a 
willful and conscious disregard for the rights or safety of others.”  See Civil Code Section 
3294(a) and (b).  Malicious or oppressive actions are far more “unreasonable” than negligent 
actions.  A malicious or oppressive action is one that a person knows (or should know) is 
inherently dangerous and/or likely to result in harm to someone else.  Willful behavior means 
intentional behavior. 
 
 In this case, particularly at the pleading stage, the court finds that Lanphere’s decision to 
do an illegal U-Turn over double yellow lines into the east bound lane was beyond ordinary 
negligence and could amount to willful and conscious indifference to the safety of others driving 
in the east bound lane.  Paragraph 16 so alleges: 

 
[Defendant Fritz Lanphere] consciously decided to make a turn in the course of 
making that purposefully illegal turn, he drove directly into the path of the 
eastbound motorcycle owned and operated by Plaintiff, Christopher Lanham.    
 

(Proposed SAC, paragraph 16) 
   
 Defendants’ “slippery slope” argument concerning all traffic violations (however minor) 
amounting to punitive damages is not viable.  Courts decide whether punitive damages are 
warranted based on the particular facts in each case.  This is why, for example, drunk driving 
or driving under the influence claims does not always result in punitive damages; it depends on 
the facts. 
  
 The same is true for Defendant’s argument that Lanphere did not intend to make the 
roadway unsafe by his actions.  While he may not have intended to cause an accident, a 
reasonable person could find that he deliberately disregarded the danger of his maneuver on 
Marina Vista.  A reasonable driver would know (or should know) that a U-turn across double 
yellow lines into another lane was inherently dangerous or, at a minimum, that it could result in 
harm to someone else coming down the road.   
 
 As to the power point testimony by Lanphere wherein he is alleged to have admitted to 
his employer “the knowing, conscious and outrageously dangerous conduct” alleged in the 
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second cause of action, this evidence also justifies a request for punitive damages.  Defendant’s 
argument that Lanphere’s subsequent admission about his conduct is not relevant; only 
Lanphere’s intention at the time of the accident was relevant.  Defendants cite no authority for 
this proposition, and there is none.  The same is true for Lanphere’s conduct in front of his 
employer.  His alleged unfeeling attitude for what had happened to Plaintiff and his only concern 
being with himself (and the ramifications to his employment) certainly show a level of 
callousness and despicable conduct.  They are admissions against interest showing culpability 
and malice. 
 
 Nothing in the Evidence Code would prevent these facts from being alleged.  In fact, 
Evidence Code Section 1160, regarding expressions of sympathy or benevolence being 
inadmissible, impliedly supports Lanphere’s admissions here.  Section 1160(a) makes 
inadmissible as evidence of an admission in a civil action any statements, writings or gestures 
expressing sympathy or a general sense of benevolence relating to the pain, suffering or death 
of a person involved in an accident.  However, Section 1160(a) also states: 

 
A statement of fault, however, which is part of, or in addition to, any of the above 
shall not be inadmissible pursuant to this section.   
 

(emphasis added) 
 
AS TO PLAINS 
 
 Punitive damages can be imposed against an employer, like Plains, for the wrongful acts 
committed by its employees, only if the employer either:  (1) authorized or ratified the 
employee’s wrongful acts; (2) knew in advance that the employee was likely to commit such 
acts, and employed him or her with conscious disregard of the rights and safety of others, or (3) 
was itself guilty of oppression, fraud on malice under Civil Code Section 3294.   
 
 The FAC and the proposed SAC allege that Plains is a corporation or other form of 
business entity.  (FAC, paragraph 2; proposed SAC, paragraph 2)  If Lanphere’s employer is a 
corporation, Plaintiffs must also allege that the authorization, ratification, advance knowledge, 
malice, etc., was on the part of an officer, director or managing agent of the corporation.  See 
Civil Code Section 3294(b)   
 
 Neither of these requirements are met as to Defendant Plains. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01677 
CASE NAME: RAMIREZ VS. HERNANDEZ 
HEARING ON MOTION FOR ORDER DEEMING ADMITTED TRUTH OF FACTS 
FILED BY YEKATERINA RAMIREZ 
* TENTATIVE RULING: * 
 
Appearance Required. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/10/18 

 
 

- 6 - 

  

 7.  TIME:  9:00   CASE#: MSC17-02267 
CASE NAME: PORTILLO VS. RAMIREZ 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY BHFC FINANCIAL SERVICES 
* TENTATIVE RULING: * 
 

Before the Court is a motion to set aside default (the “Motion”) filed by Defendant BHFC 
Financial Services (“Defendant” or “BHFC”). BHFC moves pursuant to Code of Procedure 
(“CCP”) § 473(b) to set aside the default entered on May 14, 2018. 

Counsel for BHFC brings this motion on the grounds that the default taken against Defendant 
was due to mistake, inadvertence, surprise and excusable neglect. While section 473 authorizes 
a court to relieve a party from default suffered through inadvertence, surprise, excusable neglect 
or mistake, “these words are not meaningless, and the party requesting such relief must 
affirmatively show that the situation is one which clearly falls within such category.” Estate of 
Wolper (1956) 146 Cal.App.2d 249, 251. 

“[A] party who seeks relief under [section 473] must make a showing that due to some mistake, 
either of fact or of law, of himself or of his counsel, or through some inadvertence, surprise or 
neglect which may properly be considered excusable, the judgment or order from which he 
seeks relief should be reversed. In other words, a burden is imposed upon the party seeking 
relief to show why he is entitled to it, and the assumption of this burden necessarily requires the 
production of evidence. [Citations.]” Kendall v. Barker (1988) 197 Cal.App.3d 619, 623-24 
(quoting Hewins v. Walbeck (1943) 60 Cal.App.2d 603, 609-610). In a motion under section 473 
the initial burden is on the moving party to prove excusable neglect by a “preponderance of the 
evidence.” Id at 624, quoting Price v. Hibbs (1964) 225 Cal.App.2d 209, 215. 

Defendant’s claim of surprise and mistake is supported by the Declaration of Andrew W. 
Shalaby. Mr. Shalaby declares that BHFC contacted him regarding contractual indemnification 
by Cheap Auto Wholesale, and it interpreted his “yes” response to mean that Mr. Shalaby 
intended to represent BHFC and file its answer. Plaintiff objects to this as “riddled with hearsay 
and improper opinion.” Opp. at 3:2. Plaintiff’s objections have merit. “A statement made without 
personal knowledge and solely upon information and belief is hearsay and no proof of the facts 
contained therein. … Moreover, affidavits or declarations setting forth only conclusions, opinions 
or ultimate facts are insufficient.” Kendall, 197 Cal.App.3d at 624 (internal citations omitted). 

In the absence of a declaration from BHFC regarding its belief that Mr. Shalaby was 
representing it, or even the email exchange referenced by Mr. Shalaby’s declaration, there is no 
competent evidence before the Court to demonstrate mistake and surprise in failing to timely file 
a responsive pleading. 

Finally, Defendant’s jurisdictional argument is wholly without merit; the default was entered on 
May 14, 2018 and thereafter the Court granted the motion to compel arbitration on June 27, 
2018. There could be no jurisdictional bar at the time the default was entered as arbitration had 
not yet been ordered.  

The Motion is denied. 
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 8.  TIME:  9:00   CASE#: MSC18-00557 
CASE NAME: RENSHAW VS. DEUTSCHE BANK 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY NANCY RENSHAW 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00975 
CASE NAME: DONALD M. SCHWARTZ  VS.  KENT ENGEN 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY KENT ENGEN 
* TENTATIVE RULING: * 
 
Before the Court is a motion to expunge lis pendens filed by Defendant Kent Engen 

(“Defendant” or “Engen”). Plaintiff Donald M. Schwartz (“Plaintiff” or “Schwartz”) recorded the lis 

pendens against 823 Windward Drive, Rodeo, California 94572 (the “subject property”) in 

connection with his complaint for (1) Financial Elder Abuse (Welfare & Inst. Code § 15610.30) 

and (2) Deed Reformation (Civil Code § 3399). 

For the following reasons, Defendant’s Motion to Expunge Lis Pendens is granted. 

Request for Judicial Notice 

Plaintiff Requests Judicial notice of the Letters of Special Administration, appointing Plaintiff to 

act as Special Administrator of the Estate of Kathleen Schwartz. This request is unopposed. 

The Request is granted. Evid. Code §§ 452, 453. 

Factual Background 

Plaintiff is the son of Decedent Kathleen F. Schwartz. Complaint at ¶ 9. Defendant was 

Decedent’s brother-in-law (married to Decedent’s now-deceased sister, Amy Engen). Id. at ¶ 10. 

Decedent suffered from chronic obstructive pulmonary disease and died of cardiopulmonary 

arrest on June 21, 2017 at 69 years of age. Id. at ¶ 11. Plaintiff alleges that in or around 2009, 

Decedent began suffering from hypoxic symptoms due to her severe COPD and “was often 

confused, fatigued and not oriented to time and place.” Id. at ¶ 16. Plaintiff became Decedent’s 

power of attorney in 2013. Id. After becoming Decedent’s attorney in fact, Plaintiff learned that 

Defendant claimed to have loaned defendant some amount of money. Id. at ¶ 17. Plaintiff 

alleges that he learned after his mother’s passing that Defendant was joint tenant with Decedent 

on the Deed to the subject property. Id. at ¶ 18. Plaintiff contends that Defendant fraudulently 

obtained the Deed to the subject property by representing to Decedent that it was “only intended 

to serve as security for an alleged loan and not to serve as a transfer of the entirety of the 

subject property to Defendant upon Decedent’s death.” Id. at ¶ 24. 
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Analysis 

A motion to expunge a lis pendens may be filed “at any time” after the lis pendens is recorded. 

(CCP § 405.30.) Pursuant to CCP § 405.32, Defendant moves for an order expunging the lis 

pendens recorded against the subject property, on the grounds that Plaintiff’s claims are not real 

property claims and that Plaintiff cannot establish their probable validity. 

The court may order the lis pendens expunged if: (1) the court finds that the pleading on which 

the notice is based does not contain a real property claim (Code Civ Proc § 405.31); (2) if the 

court finds that the claimant has not established by a preponderance of the evidence the 

probable validity of the real property claim (Code Civ Proc § 405.32); or (3) the court finds that 

the real property claim has probable validity, but adequate relief can be secured to the claimant 

by the giving of an undertaking (Code Civ Proc § 405.33). 

“Unlike most other motions, when a motion to expunge is brought, the burden is on the party 

opposing the motion to show the existence of a real property claim. (See § 405.30.)” Kirkeby v. 

Superior Court (2004) 33 Cal.4th 642, 647. The plaintiff must “[A]t least establish a prima facie 

case. If the defendant makes an appearance, the court must then consider the relative merits of 

the positions of the respective parties and make a determination of the probable outcome of 

the litigation.” Howard S. Wright Construction Co. v. Superior Court (2003) 106 Cal.App.4th 

314, 319. 

Real Property Claim 

As a threshold issue, Defendant contends that Plaintiff’s claims for elder abuse and 

deed reformation are not “real property claims” within the meaning of the lis pendens 

statutory scheme. 

Section 405.4 defines a “real property claim” as the cause or causes of action in a pleading 

which would, if meritorious, affect (a) title to, or the right to possession of, specific real property. 

If the pleading filed by the claimant does not properly plead a real property claim, the 

lis pendens must be expunged upon motion under Cal. Code Civ. Proc. § 405.31. 

Section 405.31 provides: “In proceedings under this chapter, the court shall order the notice 

expunged if the court finds that the pleading on which the notice is based does not contain a 

real property claim.” In making this determination, the court must engage in a demurrer-like 

analysis. “Rather than analyzing whether the pleading states any claim at all, as on a general 

demurrer, the court must undertake the more limited analysis of whether the pleading states a 

real property claim. … Review involves only a review of the adequacy of the pleading and 

normally should not involve evidence from either side, other than possibly that which may be 

judicially noticed as on a demurrer. … Therefore, review of an expungement order under section 

405.31 is limited to whether a real property claim has been properly pled by the claimant.” 

Kirkeby v. Superior Court (2004) 33 Cal.4th 642 (internal quotations and citations omitted). 

California’s Elder Abuse Act, Welf. & Inst. Code § 15600 et seq., was enacted to protect elders 

by providing enhanced remedies which encourage private, civil enforcement of laws against 

elder abuse and neglect. Welf. & Inst. Code § 15610.30 of the Act provides that financial abuse 
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of an elder occurs, inter alia, when a person or entity, acting in bad faith takes, secretes, 

appropriates, or retains real or personal property of an elder or dependent adult to a wrongful 

use or with intent to defraud, or both. Cal. Welf. & Inst. Code § 15610.30(a)(1). 

Plaintiff alleges that Defendant violated this act by “making Defendant and Decedent joint 

tenants based on Defendant’s representation that the Deed was only intended to serve as 

security for an alleged loan and not to serve as a transfer of the entirety of the subject property 

to Defendant upon Decedent’s death.” Complaint at ¶ 24. Plaintiff asks the Court for “the return 

of the subject property from Defendant and an order voiding the Joint Tenancy Deed which was 

procured as a result of Defendant’s Elder Financial Abuse.” Id. at ¶ 31. As such, his financial 

elder abuse claim, if successful, will affect title to specific real property. 

Similarly, Plaintiff’s cause of action for reformation of the Deed of Trust will, if successful, affect 

title to specific real property. As a consequence, this claim is also a “real property claim” within 

the meaning of the lis pendens statutory scheme. 

Probable Validity 

Because the court finds that the Complaint does contain a real property claim (Code Civ Proc 

§ 405.31), it must consider whether Plaintiff has established by a preponderance of the 

evidence the probable validity of those claims (Code Civ Proc § 405.32). Probable validity is that 

it is “more likely than not that the claimant will obtain a judgment against the defendant on the 

claim.” Code Civ. Proc. § 405.3. 

Because the decedent was 62 years old at the time the Tenancy Deed was executed, she was 

not an elder under California’s Elder Abuse Act. However, she may be a “dependent adult” 

under Welf. & Inst. Code § 15610.23(a) (“‘dependent adult’ means any person between the 

ages of 18 and 64 years who resides in this state and who has physical or mental limitations 

that restrict his or her ability to carry out normal activities or to protect his or her rights, including, 

but not limited to, persons who have physical or developmental disabilities, or whose physical or 

mental abilities have diminished because of age.”).  

In support of his contention that his mother was a dependent adult within the meaning of the 

Elder Abuse Act, Plaintiff testifies that “from my own experience and beginning around 2009, 

Ms. Schwartz often was confused, fatigued, and not oriented to time and place.” Schwartz Decl. 

at ¶ 4. On reply, Defendant proffers declarations from several individuals attesting to the 

Decedent’s mental acuity: Declaration of Kathy Groebner at ¶ 3 (“[a]lthough Kathleen Schwartz 

had COPD which became progressively worse over time, she retained her mental faculties, was 

alert and was able to make decisions affecting her health and well[-]being.”); Declaration of 

Joslyn Mitchell at ¶ 11 (“[d]uring this process [of preparing the Grant Deed], Kathleen Schwartz 

was mentally alert and fully aware as to what was going on.”); Declaration of Maureen Lum at 

¶ 4 (“[u]ntil shortly before her passing, Kathleen Schwartz was mentally alert, aware and able to 

make independent decisions regarding her health, finances and wellbeing.”). The weight of 

evidence suggests that the Decedent was not a “dependent adult” as defined by Welf. & Inst. 

Code § 15610.23(a). 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/10/18 

 
 

- 10 - 

Even assuming arguendo that the Decedent was a dependent adult, Plaintiff has not 

demonstrated that it is more likely than not that he will obtain a judgment against Defendant for 

his elder abuse claim. Plaintiff alleges that Defendant violated this act by “making Defendant 

and Decedent joint tenants based on Defendant’s representation that the Deed was only 

intended to serve as security for an alleged loan and not to serve as a transfer of the entirety of 

the subject property to Defendant upon Decedent’s death.” Complaint at ¶ 24. In support, 

Plaintiff proffers evidence which suggests that monies given to his mother were a loan, and asks 

the Court to draw the inference that the Decedent never intended to deed the subject property 

to Defendant. 

On reply, however, Defendant testifies that “Kathleen and [he] knowingly and willingly executed 

a deed placing us both on title as joint tenants with right of survivorship.” Engen Decl. at ¶ 6. 

Joslyn Mitchell, who prepared the Grant deed (Mitchell Decl. ¶ 12), testifies that she 

“participated in a discussion in which Kathleen Schwartz and Kent Engen both agreed to add 

Kent on title with a grant deed” and that she “explained to both Kathleen and Kent that there 

would be a right of survivorship for the survivor between the two of them.” Mitchell Decl. at ¶ 9. 

Ms. Mitchell further testifies that “Kathleen Schwartz understood and acknowledged that upon 

her death, the home would be become [sic] Kent Engen’s property.” Id. at ¶ 10. The Decedent’s 

niece testifies that “Kathleen Schwartz indicated that she willfully and knowingly put Kent Engen 

on the deed to her home. She was grateful [for] the monetary assistance provided by Kent 

Engen that enabled her to keep her things and stay in her home.” Groebner Decl. at ¶ 8. 

The Decedent’s sister testifies that “Kathleen Schwartz was very clear that she had intentionally 

put our brother-in-law, Kent Engen on the dead to 823 Windward Drive, Rodeo which provided 

an incentive for Kent Engen to keep current on the mortgage, property taxes, insurance and 

other costs related to the preservation of that property.” Lum Decl. at ¶ 6. In conjunction with the 

additional declaratory testimony that the Decedent was mentally alert prior to her death, the 

preponderance of the evidence favors the Defendant. 

Plaintiff’s claim for deed reformation rests on the same allegations and evidence. As a 

consequence, the court finds that Plaintiff Donald M. Schwartz has not established by a 

preponderance of the evidence that he will prevail on his claims for deed reformation or elder 

abuse. The lis pendens must be expunged. Code of Civ. Pro. § 405.32. 

Attorneys’ Fees 

Defendant also requests $10,000 in attorney’s fees and costs pursuant to California Code of 

Civil Procedure section 405.38, which provides that a “court shall direct that the party prevailing 

on any motion under this chapter be awarded the reasonable attorney’s fees and costs of 

making or opposing the motion unless the court finds that the other party acted with substantial 

justification or that other circumstances make the imposition of attorney’s fees and costs unjust.” 

In support of this request, James R. Morgan, counsel for Defendant, has submitted a declaration 

in which he testifies that his billing rate is $ 300/hour. In light of the Court's familiarity with the 

hourly rates of like attorneys in this area, the Court finds this rate reasonable. However, the 

Court takes issue with Mr. Morgan’s request that it attribute the whole of his work on this case, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/10/18 

 
 

- 11 - 

including responding to discovery, to the motion to expunge lis pendens. It would be 

unreasonable to award Defendant over 40 hours’ worth of fees when drafting the motion and the 

reply itself took significantly less time. Furthermore, the Court has some concerns about the 

reasonableness of a few entries, particularly the entry for exactly 10 hours on September 20th 

for telephone calls and preparation and revision of declarations, none of which exceeded 

three pages. 

The Court awards Defendant $3,000 (10 hours x $300/hour) in attorney’s fees and $575 in costs 
(all costs but the costs to the County Recorder’s Office), for a total award of $3,575. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00975 
CASE NAME: DONALD M. SCHWARTZ  VS.  KENT ENGE 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance Required.  
 

  

11.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON MOTION TO BIFURCATE TRIAL 
FILED BY CITY OF WALNUT CREEK, et al. 
* TENTATIVE RULING: * 
 
Defendants City of Walnut Creek, Steve Waymire and Carlton Thompson’s motion to bifurcate is 
granted. Pursuant to CCP sections 1048(a) and 598, the court has broad discretion on the order 
of trial. The court finds that hearing the petition for writ of mandate first and then trial on the 
remaining legal and equitable claims would result in judicial economy and potentially streamline 
issues. As plaintiffs note, there is only “slight overlap” in the factual issues between the writ and 
civil causes of action. Trying the two matters together would result in the jury hearing 
extraneous matters which would only serve to complicate the case. The writ proceeding will be 
much shorter than the trial regardless of whether the court receives limited “live testimony” in 
addition to extra-record evidence.  The trial date need to be moved to accommodate the writ 
proceeding so plaintiffs are not prejudiced by the bifurcation.  
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12.  TIME:  9:00   CASE#: MSN18-1867 
CASE NAME: MATTER OF 2432 GLENLOCK ST. 
HEARING ON PETITION TO DEPOSIT SURPLUS FUNDS PURSUANT TO  
CIVIL CODE SECTION 2924j(c) & (d)) 
* TENTATIVE RULING: * 
 
Unopposed – granted. The surplus funds shall be deposited with this Court. The amount of 

$7,221.23 shall be deposited. The Wolf Firm is relieved and discharged from any liability with 

respect to the surplus funds.  

 

 

 


